
SERVED: November 24, 1981 

NTSB Order No. EA-1715 

UNITED ,STATES OF AMERICA 

NATIONAL TRANSPORTATION SAFETY BOARD 
WASHINGTON, D.C. 

Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD 
at its office in Washington, D. C. 
on the 5th day of November, 1981 

J. L nm HELMS, Admi ni s tra tor, 
Federal Aviation Administration~ 

Complainant, 

vs. 

PIERRE R. D'AURAY, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Respondent. ) 

---~-l 

Docket flo. SE-5203 

ORDER orsmssrnG APPEAL 

On July 17, 1981, Ad~inistrative Law Judge Patrick G. Gera9hty 
issued an oral decision affirming the revocation of respondent 1 s 
commercial pilot certificate.1/ On July 24, ~981, respondent, through 
counsel, filed a notice of appeal from the initial decision. Hm-:ever) 
an appeal brief, necessary to perfect the appeal, has not been forth­
coming and the Administrator has filed a motion to dismiss. Respondent 
has not replied to the motion. 

1/ The law judqe found that respondent had violated section 61 .15 of the FAR 
Tn that he had-been convicted in a U.S. District Court of the offense of 
conspiracy to possess a controlled substance v;ith intent to distribute. The 
la\v judge further found that respondent v;as the pilot-in-command of the aircraft 
in \'Jhich the controlled substance \\las imported from Mexico into the U.S. 

34J.l 
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From the above, it is evident that respondent has failed to perfect 
his appeal, which is therefore subject to dismissal under the Board's 
Rules of Practice._0' 

ACCORD I ~IGL Y, IT IS ORDERED ·THAT: 

Respondent's appeal is dismissed. 

KING, Chairman, DRIVER, Vice Chairman, McADA.M.S, GOLDMAN 
and BURSLEY, Members of the Board, concurred in the above 
order. 

2/ Section 821.48(a) reads as follows: 
11§821.48 Briefs and oral argument. 

(a) Appeal briefs. Each appeal must be perfected within 40 days after an 
oral initial decision has been rendered, or 30 days after service of a written 
initial decision, by the filing with the Board and the serving on the other party 
of a brief in support of the appeal. Appeals may be dismissed by the Board on 
its own initiative or on motion of the other party, in cases where a party who 
has filed a notice of appeal fails to perfect his appeal by filing a timely brief." 

* * * * * 
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Entered: July 17, 1981 

UNI'l'l-:D :~'l'l\'.rJ·:s OF l\MEHICA 

N/\'l'TONAL TH/\NSPOHTA'J'ION S/\FE'l'Y BOARD 

- - - - - - - - - - - - - X 

J. LYNN HELMS, Administrator, 
Federal Aviation Administration, 

Complainant, 

vs. 

PIERRE R. D'AURAY, 

Respondent. 

- - - - - - - - - - - - - X 

DOCKET NO. SE-5203 

BEFORE: PNfRICK G. GEH/\GHTY, Administrative Law Judge 

FOR COMPLAINANT: Allan H. Horowitz, Esquire 
FOR RESPONDENT: Dennis L. Blewitt, Esquire 

PLACE: Denver, Colorado 
DATE: Friday, July 17, 1981 

ORAL DECISION AND ORDER 

This has been a proceeding before the National 

Transportation Safety Bhard held pursuant to the provisions of 

Section 609 of the Federal Aviation Act of 1958, as amended, 

and the Board's Rules of Practice in air safety proceedi0gs on 

the appeal of Pierre R. n·Auray, hereinafter referred to as 

Respondent, from an Order of Revocation which seeks to revoke 

his commercial pilot certificate, No. 196~893 with attached 

ratings and 1 imi ta ti ans. 

The Order of Revocation, as is provided by the Board's 

rules, serves herein as the complaint and was filed on behalf of 
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the Administrator of the Fedcrul l\vint.i.on l\clm.inistrc.1tion, 

herein the Complainant, thr?ugh his Regional Counsel of the 

Rocky Moun ta in Reg ion, Fede ra 1 Aviation l\c1rni ni strut ion . 

The matter has been heard before this Administrative 

Law Judge, and as is provided by the Board's Rules of Practice, 

I have elected to issue an oral decision in the matter. 

Following due notice to the parties, this ·matter came 

on for trial on July 17, 19~1, in Denver, Colorado. The 

Respondent was present at all times and was represented by his 

counsel, Dennis L. Blewitt of Boulder, Colorado. The ­

Complainant was represented by one of his staff counsel, 
>o a: 0 
w< _12 Allan Horowitz, Esquire, of the Regional Counsel's Office, 

-·· . U) a: .. : " 
- ·o 3 -·.:. 

:· ~ 8 ··· ·13 Rocky Mountain Region, Federal Aviation Administration. 
a: . 
0 a: 
~ ~ 14 Parties were afforded full opportunity _ to offer 

z 
' a: lLI J -' 0 15 evidence, to call, examine, and cross-examine witnesses. In 

J.::"Tf -''.\6. ··: addition, counsel were afforded the opportunity to make oral 
i - u.. 
' 17 argument in support of their respective position and to propose 
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orally findings of fact and conclusions of law. 

DISCUSSION 

As noted above, the Administrator seeks revocation 

of the Respondent's commercial pilot certificate. It is 

alleged as a ground for that action that the Respondent, by 

reason of a conviction in the Un!ted states District Court for 

the southern District of California, which occurred on or about 

April 28, 1980, thereby being in violation of Section 61.lS(c) 
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of the Federal Aviation Reyul~tions. 

Section 61.lS(c) qf the Regulation provides that a 

conviction specified in Paragraph A of this subpart for the 

commission of an act as referenced in Paragraph B will be 

considered grounds for either suspending or revoking any 

certificate or rating issued under Part 61. Subparagraph A, 

as is pertinent here, states that "No per s on who is convicted 

of violating any federal or state statute relating to the 

growing, possession, or manufacture, sale, disposition, or 

transportation of narcotic drugs, marijuana or other substances, 

is eli~ible for any certificate or rating issued under the 

pa~t for a period of one year after the date of final conviction. 

I will summarize the pertinent evidence in the matter. 

That evidence which I do not sP3cifically discuss has been 

considered by me, as I have considered all testi~ony and 
' 

documentary evidence. The evidence which I do not discuss has 

17 been viewed by me as either being consistent with the evidence 

=.: 18 ·.;_-~(' dc5' mention or as not materially affecting the outcome of my 

19 
- ~:. ... - .,. ..... , , 

Xt~~ ~; f..-~:;_:tt~:·.>~:·-~1-0 -·· 
..... -.. -

5~;-}~·-<·>··:;·~.i'..~~~~~ 2· 1--
:~..:..;;· -~· -.. : .. : . . ,; 
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decision. 
; . 

~- . 
Kara fa. 

The Administrator's first witness . was . a Robert 

He was at one time an employee of the Federal Aviation 
I 

Administration, and at that point in time was an investigator 

within the Civil Aviation Security Division of the Federal 

Aviation Administration in the Rocky Mount~in Region. 

In the course of his duties in the Security Division, 

l . \ 
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Mr~ Karafa had occasion to investigate certain allegations 

which, on his testimony, were brought to the attention of the 

Federal Aviation Administration by a letter from one Mr. 

Thomas of the United states Probation Office, who is located 

in Boulder, Colorado. ·The letter rcqucs ted in formation 

concerning the pilot status and certificates of the Respondent. 

The witness indicated that as a result of that letter 

he contacted Mr. Thomas, and to summarize, did obtain a 

certified copy and information concerning a conviction which 

_had occurred on April 28, 1980, in the United States District 

Court for the southern District of California, with respect to 

I 
Respondent, in which Respondent entered a guilty plea for the · 

·offense of conspiracy to possess a controlled substance with 

intent to distribute, that being in violation of 21 use 846 and 

84l(a) (1) of the statutes of the United States. 

Mr. Thomas also testified on behalf of the Complainant. 

· of th~ Respondent, he requested Respondent to offer a written 

version or to make a stutemcnt as to the evt?nts lending up to 

or surrounding the conviction under which the Respondent was 

convicted in the United states District Court, as I've already 

mentioned. That statement written by the Respondent is received 

• 
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as Administrator's A-2. 

Administrator's A-2 is cl type written letter signed 

by the Responde nt. The..! pertine nt portions thereof would 

indicate that the Respondent, and that is not contradicted by 

any other testimony, did operate an aircraft in furtherance of 

the conspiracy to import the marijuana i nto the United States 

from Mexico. The letter clearly spells o u t that the Respondent 

8 , was acting as pilot of the a.ircra ft used to import the 

9 marijuana from Mexico to the United States, and that the 

10 Respondent apparently had the right to Of€rate the aircraft 

and to divert it or select the various flight paths that the 

~~rcraft operated, as indic<lted by the statement that the 

Respondent elected to divert from the original landing p::>int 

to 29 Palms airport, where the arrest occurred. 

. . -.. :!; ~-~--·-· •, . 
The Respondent, tes ti ·fying on his own behalf and 

. :"' . .: . ..:.. ··-

Th \iccorda nee with other testimony from Mr. Thomas, does 

establish that he is currently under probation supervision as 

:a '. result · of his conviction in the United states District Court . 

.. H}s ··p~°-ba tion __ officer, as I've already indicated, is Mr. Thomas . 
. . 

E-·-:. ;J}.l~.<.~~--i::·"2tf .~ -:,_:.A·~-· f~ar.t ·~.:~f-- ~he terms of the guilty plea and · the probation, .- it is 
- -_.. ·- .. - - . -·· ·- ··-

22 

23 

,24 

25 

=~ lridf~~~~d that the Respondent has surrendered his pilot - -­

ccrtificclte to the Probcltion Dcpc1rtrncnt of the United Stutes 

Courts and that Responde nt has not piloted any aircraft since 

about Junuilry 16, 1980; which is, of course, in accordance with 

the terms of the .probation in which the court provides and 
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directs that the Rcspondc~nt not pilot any aircroft for a period 

of two years. It is also not contrt1dicted that the Respondent 

has surrendered his pilot ccrtificc,te to be held by the 

Probation Department. 

The proceeding under Section 609 of the Act requires 

that the burden of proof be sustained by the Administrator 

with respect to each and every allegation of the complaint. 

Based upon my view of the witnesses and their demeanor and 

the evidence in its entirety, I am constrained to find that 

the clear preponderance of the reliable and proba~ive evidence 

does sustain the operative allegations, those contained in 

Paragraphs 1 and 2 of the complaint, by a clear preponderance, 

~ t. 

and I so hold. 
' 

I further fi rid that the uncontradicted evidence as 

established both by the Respondent's testimony and 

---A-dministrator 's Exhibit A-2 does demonstrate that the _ 

Respondent in the commission of the offense for which he was 

· -~~~i '~·;:. .. .. :., 18 . ~7-fc;n.in~ ~ guilty- on his guilty plea did operate .an aircraft, that 

19 

.20 

- .:~·::. ;. -' :..--. . .. · · -· 21 
... ·:. .,.. ._ " - .. . -
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is, ·· that he was the pilot in command of the aircraft which was 

---_ found .- to be importing the controlled substance, to wit, 

marijuana from Mexico to the United States . 

With respect to the written sta·temcnt made by the 

Respondent, under Board precedent it is quite clear that this 

is not a criminal proceeding, it is a civil proceeding. The 

Board has held that written statements such as these, either 

I ' 

• 
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g i v c n to in v c s t i g a l ors o f th c F ~ c1 c r c:i 1 /\ v i c1 ti on I\ d n~. in i s tr a t i on 

or to other en forcl~rncnt authori tics, unle ~~s there is some 

showing of an invalid arrest, arc rcccivilble in procacdi.ngs 

before the Board. 

I might also observe that even if an item of 

r· r 
J-" 

evidence were illegally obtained, by a state official for 

example, it would be admissible either in a federal proceeding 

or in a proceeding before the Board. So I see no objection to 

the receipt of this document. And I mention that just simply 

to complete the record in case there is further action in this 

matter. 

My subsequent observations will also be simply to 

complete the record and to amplify" those which I have already 

ruled upon in prior orders issued in this proceeding. 

With respect to the matter here, there had been a 

motion to strike for reason of stale complaint. ,The testimony 

o·f Mr~ Karafa does indicate that the matter first came to the 

... ~2-i· .-:-.. · -:--. .: 
·_.:~.:--~/ -__ :_~< -~-~- ~, "'18 · · ~-~. ai.ter1);\9~ · o _f . · the · Administrator in August ___ of last year. Under 

-~-;-~::-:~ ·.:· .. ·--~\,_._ .. 19 --~- the ··· Board decision as reviewed by the U. S. Court of Appeals 

_:::~~-~-:~_)-'_:_f/_·-~-0- --~:·_i .r1 _ :t~·i ) ~a~e ·-of Administrator v. Slotten, ___ ~~e _Board has held 

·:~-=-.:~: -~~- .. -. ---- . .. --. 
-- ~_ . .- : .. 21. · :_·- that .if the Administrator acts with reasonable dispatch after 
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23 

25 

learning of the offense, that satisfies the Rule .33 requirements. 

Herein there is no indication but that the Administrator did 

act within the six months following first knowledge of this 

of fcnsc; and even in the rccC!nt case of {'_0~~-~~}!!.tr~~E..~~ 
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Zan~_unuhi, I would fee 1 lhc.1 t lhe J\c1rni ni s tra tor has compl icd 

with the requirements of Rule 33 of the Board's Rules of 

Practice. 

With respect to the argument as constitionality of 

the regulation, I might simply ob~crve that under case law, 

J \ I 

"" 

that it has been held and ruled by the United States Supreme 

Court that a regulatory agency may not question the 

constitutionality of the rules and regulations under which it 

operates, and that has been held by Board precedent to restrict 

the Board from passing upon the constitutionality of the 

Federal Aviation Regulations. 

I might also simply observe to complete the record 
-: .... : ... ;~ ...... . ,.':. -

- .. th,at ·the Board has, in the cuse of ~~~inistrator v. Cable, 

2 NTSB 1967 (1975) observed ugain ~hat it does not have the 

:..j ;~,_thority to pass on constitutionality and, in any event, 
M , •,~:- ' , . / : :_ ·- 0 . . .. : - ..... ~:_ -

>the United States Court of Appeals have ruled upon this 

particular regulation and found that the regulation is 

that 

-~f-~i.i/~_-(<;_: . 18 · ·: cons-titutional . . I refer to the case of Rahm v. NTSB, 52 F.2d 
.... . 

. . . · . ...... . 
~ - -- -~·. -~-- -.-- . 19 .:_ ~1344, U.· S. District Court for the District of Columbia, 1975, 

¥ ' • ':'. .. . • 

J(~-\-{ ;-.;::·:~~)b:. ~?-Ch}~-;·~:{~:/·: _the court held that the particular regulation .was valid 
' - ·,, .... .: . 

4 : .. · .. ... ;_ ___ _ 
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:·. under.· .:fhe ·constitution. 

As to whether or not the Respondent is a holder of 

an airman certificate, it is not controverted that the 

Respondent has surrendered his certificate to the Probation 

Departmen t . He is not the possessor of a certificate; that is, 
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he does not have possession. Bowc:vcr, he is still the holder 

of a certificate within the meaning· c.1nd i nt c nt of the Feder a 1 

Aviation Act of 1958 and the Federal Aviation Regulations; 

that is, he has had a certificate issued to him by the 

Administrator of the Federal Aviation l\dministration. That 
/ 

certificate is still outstanding and is a valid .certificate, 

inasmuch as it has not been surrendered to the Administrator 

by the Respondent for cancellation or otherwise acted upon by 

the Administrator to void it. 

The only way the certificate can be voided or 

· canceled is by action of the Administrator of the Federal 

Aviation Administration. Until such action, any airman is 

·still· the holder of the certi ficc1 te, whether or not he has it 

physically in his possession. There fore, the Re sponucnt is a 

holder of a certificate, and as such, is subject to the rules 

·. a\~d .regulations of the Administrator, subject to the authority 

of the Federal Aviation Administration, subject to the Federal 

· Aviati.on Act .of 1958, and conscquen tl y is subject to the 

juri~diction of the Board as the authority is d~r ived under 

.. - . . - :.:.- .:._· .... ~ .... ,"- .. . .. .. . 

.:. ";.' . "l . ...... - - Tu!~ing to the sanction in this case, there is a long • f • ~ ;. .. . ..... 

line of cases before the Bou rd, starting with the case of Ru~~l_)_, 

proceeding to the case of Administrator v. Amos, 2 NTSB 1305, 

a 1975 case, in which the B0c.1rd hi"1s held that where an 

individual hus been convicted of an offense within the 

I ' I, 

I i , I 
I 
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provisions of Section 61. l 5 dnd the opc~r,·1 lion of iln aircraft 

is involved in that offense, thc1t the appropriate s,rnction is 

re vocation. 

A particular cusc which I wish to mention is the 

case o f Adm i n is tr a tor v . W i 11 i ams , EA- 11 7 0 ( 1 9 7 8) . The fa c ts 

in that case are somewhat similar to the situation here. In 

the Williams . case, the r9s _I_)Ondent therein had been convicted 

in the United states District Court for the District of Nevada 

for the violu tion of conspiracy to viola Le the Import/Export 

Act, to wit, import a controlled substance, marijuana. The 

sections of the United States Code are the same ones that we're 

_-i~vo~yed with here. .. , .-
•. ':.o. .• i : 

Subs~quent to his conviction, Mr. Williams was 

incarcerated for approximately a year and a half, at the time 

: of the hearing was on a five-year probation, had been fined 

and was in the process of paying a fine of $10,000. He had 

-
then _been hired by one of the large casinos in Nevada, had 

.<~tfr1 ~·-·plac~d in a position of trust, had a possibility of_ acting 

)·:A-~i~fn.{s ti·-ator • s order of revocation to provide for a s us pens ion 

period of approximately 10 or 12 months, bc1sed upon the fact 

that- Mr. Williams had done hard time, was paying a $10,000 fine, 

was on a five-year probiltion, and apparently had canplctely 

changed his lifestyle. 

.I 
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However, on oppci11 the full Bor1nJ rev,.!r.:-.;ud Lhc 

sanction modification and ins ti Luted Lhe order of r<.!vocation, 

and the Board stated therein at Pugc 5, '?\s a rationc1le for 

modifying the sanction, the Judge cited a number of factors, 

including respondent's prior record as a pilot, violation free 

history, substantial penalty received from the court, effort to 

redirect lifestyle, $10,000 fine, and the current position of 

trust." The Board stated further that in the Board's judgment 

"the above factors were outweiyhcd by the fact that the 

.. 

·respondent had operated an aircraft as pilot and part owner 

carrying marijuana on one occasion" and that the Board had 

consistently held that such action warrants the sanction of 

revocation, citing therein the line of cases to include 

A~~inj_~trator v. Amos, l\dminis _lrator v. Cable, and Adminislrator 

v. Franklin . 

I might point out that subsequently, in the case of 

Administrator v. Freeze, EA-1274 (1979), the Board affirmed 

;-·agai.~~ ·_the. posi ti9n that violation and conviction of the United 

Sta_t~s Code and in violation of Section 61.15 does constitute 

..-· appropriate sanction before the Board is the imposition of the 

sanction of revocation. 

In line, therefore, with lhc ample Board precedent, 

I am constrained to find herein that rec.:Jardless of the fact 

trya t the Respondent has surrendered his certificate and is on 
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probation, that the cle~r fi.H . .:ts of a convict.ion within the 

meaning and intent of Section 61.15 of the Regulations and the 

use of an aircraft in the corn11dssion of the offenses mandates 

the imposition of the sanction of revocation, arrl I so hold. 

I therefore must find, as I do, that the Adrninistru-

tor's Order of Revocation should be affirmed. 

IT IS, 'l'HEREFORE, ADJUDGED AND ORDERED: 

1. That the Administrator's Order of Revocation 

be, and the same hereby is affirmed as issued . 

2. That the Administrator's Order of Revocation 

shall continue in force and effect for the period of ~ime as 

provided in the Order of Revocation. 

.. · , I 

3. That the Respondent shall surrender this -

certificate to the AdminisLrator of the Federal Aviation 

Administration or an authorized representative thereof for 

cancel la.ti on. 

Entered this 17th day of July, 1981, at Denver, 

. Col or.ado .. 

' . ' -· ... _ ... -''- •. : . .. ::_ ~· ,._ .. 

. . ~if_~* ___ :_ 
Patrick G. Geraghty - -

1 
Administrative Law Judge · I 

APPEAL 

Either purty to this p.cocr~edir,g may apfical from this 

decision and order by filing with the Board a Notite of Appeal 
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within lc~n days a ft.er th is dc.1 tc. The .1 UiJC! i.1 l rn1i :; t be p..! r f,.: c L., • d 

with in forty days s ubscque n t to U1 j s dat e Ly fi l inq w j 1.h l he 

Board a brief in support of thi1t dlJpr; ;:11. J\p1-..,c~als may be 

dismissed by the Board on its own motion or upon Lhe motion of 

the opposing party where the appca ling party fails to perfect 

the ap~al by the timely filing of the brief. 

The pa~tics • aLLc ntion is directed to Sections 821 . 43, 

47, and 48 of the Board's Rules of Prdctice in air safety 

proccedi ngs for fur th er in forrn .3 ti on cone er ning the na t.urc i.1nd 

con tent of appea 1 briefs. 

An original and four copies of the Notice of Ap~c al 

a~d ·supporting brief must be fil e d with the National 

Trarisportation Safety Board, Docket Section, Waterfront C~ nle r, 

Suite 301, 1010 Wisconsin Av e: nuc Northwe st, ~ashin<::Jlon_, D.C. 
( 

( . 
2 0007, with copies served upon the opposing party. 

- The timely fi 1 ing of an appca 1 in this matter s h a 11 

stay the order contained in this decision; however, if no 

··ap~al is perfected within the time provided, the decision 

·herein shall become final. 

SEJWL'CE; . r.i_eq:e, ~. D·t·Au:r~y, 
Suga~le~( Star RQute 
Boulder, CO 80302 

D~ntel J, Peterson 1 Esq, 
Regional Counsel 
-;Federal Avtation Ad111inj stration 
10455 East 25th Av~nue 
Aurora, CO 80010 

... 
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